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1 The Defendants' conduct fits squarely within the kinds of acts punitive damages are

2 designed to punish and deter. Dierlam is an attorney. His actions in this case demonstrate an

3 intentional and flagrant defiance offederal law and a malicious and deliberate disregard ofthe

4 bankruptcy stay. The record is clear that not only did McCray and Dierlam have knowledge

5 of the automatic stay, but were repeatedly warned, both before and after they filed the cross

6 complaint, that their contemplated actions would violate the stay. In response to those

7 warnings, Dierlam's remark that "creditors cannot enforce the stay" demonstrates that the

8 Defendants knew they were violating the stay and intended to do so, thinking that they could

9 escape the legal consequences by asserting that the Creditors lack standing to bring the stay

10 violation to the attention of the Court.
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An award ofpunitive damages should be gauged by the gravity of
the offense and set at a level sufficient to msure that it WIll punish
and deter. The award must be sufficient to sting the pocketbook
of the wrongdoer. The rule in the Ninth Circuit and California is
that punitives damages must be proportional; they must be
reasonably related to the compensatory damages. However, there
is no fixed ratio or formula for detennining the proper proportion
between the two. The factors to conSIder m determming a
punitive damage aware are (1) the nature of the defendants' acts,
(2) the amount of the compensatory award, and (3) [the]
defendants' wealth.

17 In re Sansone, 99 B.R. at 989 (internal citations and quotations omitted).

18 The bankruptcy court in In re Sansone, faced a similarly egregious and wanton stay

19 violator. In that case, the Court awarded $25,000 in punitive damages. Sansone, 99 B.R. at

20 989. In another case, in awarding $140,000 in punitive damages (1.5 times the compensatory

21 damage award), the court noted that: "[i]t is of utmost significance that [defendant, an

22 attorney,] was given the opportunity to stop [his] course of action and act responsibly. Yet

23 [defendant] ... plowed on with the ... lawsuit, even when [he] knew that [the debtor] had

24 filed bankruptcy." See Beverly Plaza Assocs. v. Saul (In re Kroh Bros. Dev. Co.), 91 B.R.

25 525,538 (Bankr. W.D. Mo. 1988).

26 Here, the Defendants were given at least three warnings prior to their having filed the

27 cross-complaint and at least one other warning after the fact. Their filing the cross-complaint
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1 in state court postpetition, without having obtained relief from the stay, is not even colorably

2 outside the scope of § 362. The Defendants ask the Court to be lenient with them because the

3 creditor's standing to bring the Defendants' stay violation to the Court's attention is allegedly

4 not clear under established precedent. Even ifthey were uncertain about a creditor's standing,

5 they were not uncertain ofthe fact that their conduct violated the stay. Moreover, they could

6 have proceeded cautiously and sought relief from the stay in advance. Instead, they plowed

7 on with the lawsuit, knowingly assuming the risk of punitive damages. The Court finds no

8 circumstances warranting leniency in this case. The Defendants knew full well they were

9 violating the stay and exhibited flagrant and wanton disregard for federal law. Accordingly,

10 a significant punitive damage award is warranted on these facts.

11 Based on the foregoing, punitive damages are awarded against Dierlam in the sum of

12 $25,000. Because McCray is not an attorney, but yet is equally as culpable as Dierlam in this

13 case, punitive damages are also awarded against McCray in the amount of $5,000.

14 F. Injunctive Relief

15 The Creditors also ask for an order compelling the Defendants to dismiss the cross

16 complaint against the debtor that they filed postpetition in state court.2 However, the Creditors

17 have not cited any authority under § 362(h) which would pennit the Court to grant them the

18 injunctive reliefthey now seek. Nonetheless, the Creditors are not without remedy. They may

19 pursue a motion for contempt against the Defendants under § 105(a) if the Defendants do not

20 voluntarily dismiss it. See Johnston Envtl. Corp. v. Knight (In re Goodman), 991 F.2d 613,

21 620 (9th Cir. 1993) (even ifreliefcannotbe granted under § 362(h), reliefmay still be awarded

22 under the court's ordinary civil contempt power pursuant to § 105). Here, the Creditors did

23 not move pursuant to the Court' ordinary civil contempt power nor have they complied with

24 Bankruptcy Rule 9020(b), which governs that relief. A request for such relief is premature.

25 See Fed. R. Civ. P. 9020(b); Barnett Bank ofS.E. Ga., N.A. v. Trust Co. Bank ofS.E. Ga.,

26

27 2 I note that in the Ninth Circuit, the cross-complaint is "void" and not "voidable" so the
requested directive may not even be necessary. See,~, In re Boni, 240 B.R. 381, 384 (9th Cir.

28 B.A.P. 1999).
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1 N.A. (In re Ring), 178 B.R. 570,577 (Bankr. S.D. Ga. 1995) (declining to entertain alternative

2 relief under §105 where the pleadings were not specific enough to meet the procedural

3 requirements of Bankruptcy Rule 9020).

4 ~

5 CONCLUSION

6 This Memorandum Decision shall constitute the Court's findings of fact and

7 conclusions of law. The Creditors shall recover damages from the Defendants, as follows:

8 Compensatory damages from the Defendants William McCray and Randall A. Dierlam,jointly

9 and severally, in the amount of$II,444.99; punitive damages from Randall A. Dierlam in the

10 amount of $25,000; punitive damages from William McCray in the amount of$5,000.

11 The Creditors are directed to LODGE AN ORDER consistent with this decision within

12 ten days of its date of entry.
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15 Dated: April 6, 2000
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LOUISE CARL ADLER, Chief Judge
United St tes Bankruptcy Court
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